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RECENT DECISIONS. 

Edward H. Hart ) 

and > Editors-in-Cliarge. 

Edward W. Walker, ) 

Attorney and Client — Mutual Dealings — Duration op Relation. — 
The defendants, after procuring a judgment, levy, and buying in the 
land for the plaintiff their client, induced her to convey the land to 
them for an inadequate consideration. Held, the influence of the rela- 
tion of attorney and client still existed and the deed must be set aside. 
Cline v. Charles (Ey. 1910) 124 S. W. 347. 

The attorney, being a fiduciary, is under the fiduciary's obligation 
to disclose to the person confiding in him all the facts essential to 
enable the latter to deal with him on equal terms. Pomeroy, Equity 
Jurisprudence, § 902, 960. Accordingly, in matters of contract 
between them the burden of proving the fairness, adequacy, and equity 
of the transaction rests upon the attorney, Robinson v. Sharp (1901) 
103 111. App. 239, wherever the contract is to his advantage; Kisling v. 
Shaw (1867) 33 Cal. 425; the presumption being in favor of the client 
and against the propriety of the transaction. Haight v. Moore (N. T. 
1874) 5 Jones & S. 161. It is the general rule, subject to numerous 
exceptions, Brown v. Arnold (1904) 131 Fed. 723, that as regards third 
parties the relation of attorney and client ceases, in the absence of 
special arrangment, at the final adjournment of the term at which 
judgment is rendered. Gramcs v. Bawley (1883) 50 Fed. 319. This 
rule obviously has no applicability as between attorney and client. 
Hence where the client, after settlement of the litigation, is led by the 
conduct of the attorney to regard the relation as still existing, Bingham 
v. Sheldon (N. Y. 1905) 101 App. Div. 48, or where the influence arising 
from the previous relation continues, Hill v. Sail (1906) 191 Mass. 
253. the attorney's fiduciary obligation subsists and he is still required 
to place his client in full possession of all material facts; and in ease of 
the attorney's failure to establish the fairness of his dealings the con- 
tract will not be enforced. Barrett v. Ball (1903) 101 Mo. App. 288. 
The principal case represents a correct application of these principles. 

Bankruptcy — Partnership — Insolvency op a Surviving Partner. — 
One member of a partnership died and the surviving partner while 
attempting to wind up the affairs of the firm, became insolvent. Held, 
the trustee in bankruptcy could take in the same proceeding, not only 
the separate property of the bankrupt, but also the firm property in 
his hands. Hewitt v. Hayes (Mass 1910) 90 N. E. 985. 

This case appears to be decided on the theory that a partnership 
is a collection of persons, rather than on the view of a firm as a dis- 
tinct entity, laid down in the Bankruptcy Act of 1898. For a dis- 
cussion of the subject see 8 Columbia Law Review 391. 

Bankruptcy — Persons Entitled to Adjudication — Infants. — A judg- 
ment for negligence was obtained against an infant, who thereupon 
filed a voluntary petition in bankruptcy. Held, the discharge should 
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be granted, as the Bankruptcy Act applies to an infant when be owes 
debts for which his property is legally chargeable. In re Walrath 
(D. C, N. D. N. T. 1910) 175 Fed. 243. See Notes, p. 471. 

Carriers — Who Are Common Carriers — Passenger Elevators. — The 
plaintiff, an employee of a tenant of the defendant, was injured in the 
elevator of the defendant through a defect in the machinery. Held, 
defendant was liable as a common carrier. Cooper v. Century Realty 
Co. (Mo. 1909) 123 S. W. 848. 

The courts are in decided conflict on the question whether operators 
of passenger elevators are under the duty to exercise the high degree 
of care exacted from common carriers. Gibson v. Intern. Trust Co. 
(1900) 177 Mass. 100. Some courts argue that operators of elevators., 
like railroads, undertake to carry safely; Fox v. Phila. (1904) 208 Pa. 
St. 127 ; that in both forms of transportation the danger to life is great 
and the passenger is helpless; Treadwell v. Whittier (1889) 80 Cal. 
574; and therefore, impose the duty of extraordinary care in both 
cases. Hartford Deposit Co. v. Sollitt (1898) 172 HI. 222. These cases 
seem to ignore the fact that the peculiar liability of the common 
carrier of passengers, like that of the carrier of goods, is based, not on 
the hazardous nature of the business, but on the public character of its 
calling. Seaver v. Bradley (1901) 179 Mass. 329. The operators of 
passenger elevators do not exercise such a public calling. They are 
under no obligation to serve all, Seaver v. Bradley supra, and receive 
no direct compensation for their service; further, those whom they 
serve are present only by the implied invitation of the owner of the 
premises. Griffen v. Manice (1901) 166 N. Y. 188. Accordingly they 
should be held only to the reasonable care required from the owner 
of improved real estate, and not the extraordinary care demanded of 
common carrriers. Edwards v. Mfg. Building Co. (1905) 27 R. I. 
249. It is, indeed, desirable to relieve the person injured from the 
burden of proving specific acts of negligence. Since, however, the 
application of the principle res ipsa loquitur properly depends on the 
character of the accident rather than on the legal relation of the 
parties, and the degree of care deemed reasonable varies with the 
amount of hazard involved, the desired result may be obtained without 
invoking the doctrines peculiar to the law of carriers. Griffen v. 
Manice supra. 

Conflict of Laws — Comity — Statutory Defense. — The plaintiff sued 
in Oklahoma on a contract made and performed in Missouri, and the 
defendant set up a Missouri statute, which would have provided a 
complete defense in that state. There was an essentially similar statute 
in Oklahoma. Held, the defense was valid. Wagner v. Minnie Har- 
vester Co. (Okla. 1910) 106 Pac. 969. 

The application by the courts of the principles of private inter- 
national law necessarily results in their incorporation into the common 
law of the particular jurisdiction, In re Martin L. P. [1900] Prob. 211, 
227; Moultrie v. Hunt (1861) 23 IT. T. 394, and to that extent, comity 
in its discretionary sense is eliminated, Wharton, Conflict of Laws § la, 
the courts being bound in their decisions as in other questions of local 
law. Bank of Augusta v. Earle (1839) 13 Pet. 519, 589; cf. Hilton v. 
Guyot (1895) 159 U. S. 113, 227. A refusal to apply foreign law, in 
contravention of such principles must therefore be based on the pro- 
tection of interests vital to the sovereignty of the forum. Seamans 
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v. Temple Co. (1895) 105 Mich. 400. But where such principles 
demand an application of the law of the forum, the courts cannot give 
effect to foreign law as a matter of comity, although not differing 
essentially from the local law, Power v. Hathaway (1864) 43 Barb. 
214. With reference to the universally accepted separation of matters 
of obligation from matters of remedy in actions on contract, Wharton, 
Conflict of Laws § 428a; Perkins v. Guy (18*77) 55 Miss. 153, the 
foreign law when applied as the" "proper law" to the former, would seem 
properly supplementary to and part of the local law, for the immediate 
purposes of adjudication upon the obligation, with the creation of 
which the local law in its narrower sense had no concern, whereas the 
application to matters of remedy of any other than local law would 
be in manifest derogation thereof. Where, therefore, the law govern- 
ing the obligation at the same time provides a defense, its availability 
in the forum is dependent upon its effect upon the obligation in its 
inception. 9 Columbia Law Review 356; Evans v. Anderson (1875) 78 
111. 558. If the obligation is not affected, but merely the recovery 
thereon, the law of the forum must control. In the principal case 
therefore, the court erred in applying the foreign law, the existence of 
a similar statute in the forum justifying the result, but not the rule of 
law applied. 

Constitutional Law — Limitations on the Taxing Power — License 
For Sale of Convict Made Goods. — A New Tork storekeeper was 
arrested for violating the Labor Law (Consol. Laws, c. 31, § 190) 
requiring the obtaining of a license and a bond by anyone selling or 
exposing for sale convict made goods, and requiring that such goods 
be branded as convict made under a penalty of fine or imprisonment. 
The > relator had exposed for sale goods made in an Illinois peni- 
tentiary. Held, the law was unconstitutional as violating the Four- 
teenth Amendment. People ex rel. Phillips v. Raynes (1910) 120 
N. Y. Supp. 1053. 

A license tax may have for its object both regulation and revenue. 
Gundling v. Chicago (1900) 177 U. S. 183, 189. If the purpose is 
to regulate, the tax falls within the exercise of the police power and 
its validity depends upon whether or not it is necessary for the pro- 
tection of the public welfare. Bassette v. People (1901) 193 HI. 334, 
343. The imposition of the license in the principal case can hardly be 
justified on this ground since there is nothing in the nature of convict 
made goods which requires their sale to be regulated for the protection 
of the public, as, for example, in the case of liquor, Giozza v. Tiernan 
(1893) 148 TJ. S. 657, or cigarettes. Gundling v. Chicago supra. But 
looking at the statute solely as a revenue act the further inquiry remains 
whether the classification in question is a valid one. It is not enough 
that the law deals alike with all of a certain class, for if the selection 
of the class is arbitrary it can never be justified by calling it classifi- 
cation under the equal protection clause. Gulf, Colo. & S. F. Ry. Co. 
y. Ellis (1896) 165 U. S. 150. The classification in the principal ease 
is based on the origin of the goods regardless of their nature and a 
difference in origin alone can never be such a difference as in the 
nature of things furnishes a reasonable basis for separate laws and 
legislation, which difference is essential to a valid classification. 
State v. Loomis (1892) 115 Mo. 307, 314. The selection of convict 
made goods is as arbitrary as the selection of goods made in a certain 
state, which has been held to be a denial of the equal protection of 
the laws. State v. Hoyt (1898) 71 Vt. 59. 
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Constitutional Law — Naturalization — "Free White Persons" Con- 
strued.— Revised Statutes § 2169 (U. S. Comp. St. 1901 p. 1333) 
relating to naturalization, provides that the title shall apply to aliens 
being "free white persons" and to persons of African nativity and 
descent. Held, a Syrian is a free white person. In re Najour (C. 0. 
N. D. Ga. 1909) 174 Fed. 735. 

While the courts have not had much difficutly in determining 
that Chinese, In re Ah Yup (1878) Fed. Cas. No. 104, Japanese, In re 
Saito (1894) 62 Fed. 126, and Burmese, Matter of San 0. Po (N. T. 
1894) 7 Misc. 471, are not "white persons" within the purview of the 
statute, the test to be applied is not altogether clear. It has beea sug- 
ested that the term "white persons" should be interpreted ethnologically 
as synonymous with Caucasian; In re Kanaka Nian (1889) 6 Utah 359 ; 
but while the adjudicated cases tend to the conclusion that aliens other 
than Caucasians and Africans cannot be admitted to citizenship (but 
see In re Rodriguez (1897) 81 Fed. 337), it has been nowhere decided 
that all Caucasians are "white persons" within the statute. In fact, 
it has been suggested that the intention of the legislature was to 
confer the right to naturalization only on those races of Europe which 
had contributed to the building up of our civilization, which would be 
in natural sympathy with out government and institutions, and hence, 
would readily be assimilated with our population. In re Balsam (1909) 
171 Fed. 294; In re Oamille (1880) 6 Fed. 256. On the other hand, 
In re Halladjian (1909) 174 Fed. 834, holding that an Armenian 
born in Asiatic Turkey may be naturalized, goes to the opposite ex- 
treme in resting its decision on the theory that the term "white per- 
sons" includes, not only Caucasians, but all persons not otherwise 
classified. However, the view of the principal case, that only a Cau- 
casian and every Caucasian is a "white person," represents the trend 
of judicial opinion. 

Constitutional Law — Ordinance — Closing of Streets to Automo- 
biles. — The plaintiff was convicted of violating a town ordinance 
authorized by the legislature prohibiting the use of automobiles on the 
only road entering Bar Harbor. The plaintiff contended that this 
ordinance was unreasonable. Held, the legislature's decision as to its 
reasonableness was conclusive and therefore the ordinance was valid. 
State v. Mayo (Me. 1909) 75 Atl. 295. 

It was early recognized that the legislature could confer on a 
municipality the power to exclude public omnibusses from certain 
streets for the safety and convenience of the public, Comw. v. Stodder 
(Mass. 1888) 2 Cush. 562. Similarly, although automobiles have equal 
rights upon the public roads with horses and carriages, see Shinkle v. 
McOullough (1903) 116 Ky. 960, municipalities may have delegated to 
them the power to regulate their speed, Radnor Township v. Bell 

(1904) 27 Pa. Super Ct. 1, and it has been held that they may be 
excluded from certain streets, Comw. v. Kingsbury (1908) 199 Mass. 
542, or deprived of the use of country roads at night time. In re Berry 

(1905) 147 Cal. 523. Such regulations are not class legislation, since 
they adopt a reasonable classification and affect all persons similarly 
situated alike. Christy v. Elliott (1905) 216 111. 31. While some 
courts have upheld such regulations as reasonable, others have based 
their decision on the absolute power of the legislature to regulate high- 
ways. Cicero Lumber Co. v. Cicero (1898) 176 HI. 9. Although by 
the trend of modern authority the question whether a given statute is 
a valid exercise of the police power is a judicial one, 5 Columbia Law 
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Review 462, depending on the reasonable adaptation of the means em- 
ployed to the attainment of the end sought, 10 Columbia Law Review 
55, this latter question is wholly distinct from that of the desirability 
of the particular regulation, as to which the judgment of the legisla- 
ture is conclusive. Hence, since the regulation of highways has always 
been held within the police power of the legislature, such a regulation 
of their use as that in the principal case should not be judicially 
declared void unless unsuited to accomplish the end sought. Since the 
roads in question were undoubtedly made safer by the exclusion of 
automobiles, the act was properly held valid. 

Constitutional Law — State Police Power — Interference with Fed- 
eral Governmental Agencies. — The Bank Guaranty Act of Kansas al- 
lowed all banks, national and state, to participate in the plan of a 
depositor's guaranty fund. National banks were by reason of their 
federal charters prohibited from entering into any such plan. The 
national banks contended that the Guaranty Act would increase the 
prestige of the state banks, and hence strengthen competition. Held. 
the act was unconstitutional as an interference with federal govern- 
mental agencies. Larabee v. Dolley (C. 0., D. Kan. 1909) 175 Ped. 
365. See Notes, p. 458. 

Contracts — Excuse for Nonperformance — Carriage of Goods. — The 
defendant express company agreed to carry packages of intoxicating 
liquors C. 0. D. for the plaintiff, but the Legislature having imposed 
an occupation tax on such business, the express company refused to 
collect the price, and the plaintiff sued to recover the return charges 
paid on the goods. Meld, the defendant was excused from performance. 
L. Oraddoch & Co. v. Wells-Fargo Co. Express (Tex. 1910) 125 
S. W. 59. 

It is everywhere established that, when an existing statute makes 
certain acts unlawful, there can be no remedy on a contract for the 
performance of such acts, whether that contract be express, Hunt v. 
Knickerbacher (N. Y. 1810) 5 Johns. 327, or implied ; Randall v. Tuell 
(1897) 89 Me. 443; for the parties being in pari delicto the courts 
will not interfere in favor of either. Curran v. Downs (1879) 7 Mo. 
App. 329. But where the statute was imposed merely as a revenue 
measure it does not make performance illegal and is no defence. Ruck- 
man v. Bergholz (1874) 37 N. J. L. 437. In eases where the contract 
was lawful at the time of making, but was rendered unlawful sub- 
sequently, it was early decided that the change in law was no excuse 
for nonperformance. Brason v. Dean (1683) 3 Mod. 39. The later 
decisions, influenced by a desire to support legislative enactments, 1 
Columbia Law Review 529, favor the doctrine that a change in law 
excuses performance. Bride Presbyterian Church v. Mayor (N. T. 
1826) 5 Cow. 538. But even under this theory where performance is 
prevented by a change in foreign law that fact is no excuse, Tweedie 
Trading Co. v. James P. McDonald Co. (1902) 114 Ped. 985, the true 
defence in such cases being not impossibility, but illegality of per- 
formance. And where the law merely makes performances more difficult 
by imposing additional expense it is no defence. Newport News & M. 
Y. Co. v. McDonald Brick Go's Assignee (1900) 109 Ky. 408. Accord- 
ingly it would seem that, as the statute in the principal case merely 
made performance more difficult by imposing an occupation tax, it 
should not have relieved the defendant of its contract obligation. 
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Corporations — By-Laws — Modification op Corporate Powers. — A 
mutual benefit association, incorporated under the general laws, had 
power by statute to purchase and hold real estate. A by-law was 
passed which required the directors to provide for the security of the 
money by depositing it either in a bank or safe. Held, the association 
still could purchase real estate since the by-law only regulated cor- 
porate powers and did not suspend them. Golaluca v. Societd Co- 
operativa Di Mutuo Soccorso Fratelli Bandiera (K. I. 1910) 75 
Atl. 265. 

The office of a by-law is to regulate the conduct and define the 
duties of the members towards the corporation and themselves. Flint 
v. Pierce (1868) 99 Mass. 68, 70. The power to make by-laws, how- 
ever, is subject to the qualification that they must in substance be in 
conformity with the charter, State ex rel. Corey v. Curtis (1874) 9 
Nev. 325, 337; Kolff v. St. Paul Fuel Exch. (1892) 48 Minn. 215, and 
the existing law. Katz v. II. & H. Mfg. Co. (N. T. 1905) 109 App. 
Div. 49; affirmed 183 N. T. 578. By-laws which attempt to enlarge 
or change the corporate powers clearly violate the above qualification. 
Steiner & Lobman v. Land & Lumber Co. (1897) 120 Ala. 128; Van 
Atten v. Brotherhood (1906) 131 la. 232; Andrews v. Union Mut. Fire 
Im. Co. (1854) 37 Me. 256. In fact "by-law" would seem to be a 
misnomer in such cases since that which is in reality attempted is an 
amendment of the "charter by an improper method. Alters v. Brick- 
layers Ass'n (1902) 19 Pa. Super. Ct. 272, 276. Since the charter is a 
formal contract between the corporation and the stockholders which 
neither party alone is at liberty to violate, Bergman v. St. Paul Mut. 
Bldg. Ass'n. (1882) 29 Minn. 275, a by-law abrogating a right vested 
in the stockholders is clearly invalid. Brewster v. Hartley (1865) 37 
Cal. 15. But a by-law which diminishes or waives a privilege con- 
ferred by the charter is valid, Dupuy & Wife v. Eastern B. & L. 
Ass'n. (1896) 93 Va. 460, because it is really a regulation as to the 
exercise of corporate powers. Therefore, since the power to buy and 
hold real estate is a privilege and not a duty, the principal case is 
wrong in saying that it could not be waived. But the case is sustain- 
able on the ground that the by-law is only a regulation for the custody 
of cash. 

Corporations — Entity Theory — Suits Between Stockholders. — The 
plaintiff and the defendant organized two corporations to carry out the 
purposes of their copartnership. Upon a disagreement, the plaintiff 
sought a partnership accounting in equity. Held, the parties' rights 
are those of members of a corporation, not those of partners. Jackson 
v. Hooper (N. J. 1910) 75 Atl. 568. See Notes, p. 463. 

Corporations — Transfer of Assets — "Trust Fund" Theory. — A cor- 
poration, upon transferring all its property to the defendant corpora- 
tion which succeeded it in business, received in return stock of the new 
corporation, which was distributed to its stockholders. The plaintiff 
sued on a debt of the old corporation. Held, the defendant was liable. 
City of Altoona v. Richardson etc. Co. (Kan. 1910) 106 Pac. 1025. 

The theory that the assets of a corporation constitute a trust fund 
primarily for the benefit of creditors, originally adopted to prevent a 
distribution of such assets to stockholders without provision for the 
creditors, 8 Columbia Law Review 303, although applied in many 
jurisdictions to cases involving a transfer of such assets to another 
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corporation, allowing equity to pursue them into the hands of all but 
bona fide purchasers for value, Grenell v. Detroit Gas Co. (1897) 112 
Jlich. TO, has met with strong opposition, Hollins v. Brierfield etc. 
Co. (1893) 150 U. S. 371; Eageman v. Railroads (1907) 202 Ifo. 240, 
and with reason it would seem, the power of the corporation to dis- 
pose of its property being likened to that of an individual. Graham v. 
R. R. Go. (1880) 102 TJ. S. 148. Certainly there would seem to be no 
constructive trust in the absence of fraud or breach of fiduciary duty. 
Pomeroy, Equity Juris. § 1046. And under such circumstances it is 
difficult to see why a purchasing corporation should be liable, al- 
though it has actual or constructive notice of the debts of a solvent 
transfering corporation. Fogg v. Blair (1890) 133 TJ. S. 534; Mage- 
man v. Railroads supra. If it has the power of disposition of an in- 
dividual, actual notice alone would not constitute mala fides, and to 
charge a corporation with constructive notice because the transaction 
is out of the ordinary course of business, would be to eliminate the 
possibility of a bona fide purchase of all a corporation's assets. Under 
the trust fund theory, however, notice puts the purchaser in an uncon- 
scientious position, apparently forming the basis for a constructive 
fraud. Luedeche v. Des Moines etc. Go. (1908) 140 la. 223. In the 
entire absence of fraud nevertheless, it would seem preferable in the 
principal case to have denied the defendant's liability. 

Evidence — Forged Wills — Declarations of the Testator. — The de- 
fendant was prosecuted for the forgery of a will. Ante-testamentary 
declarations of the testator, evincing a particular purpose, were of- 
fered to show the conformity of the will thereto, and the consequent 
validity of the will. Held, the declarations were admissible as evi- 
dence of the testator's intention. State v. Ready (N. J. 1909) 75 Atl. 
564. See Notes, p. 469. 

Executors and Administrators — Contested Probate — Executor's 
Claim for Expenses op Suit. — The plaintiff, nominated as executor 
in a putetive will, expended large sums in unsuccessfully propounding 
it for probate. Held, he was not entitled to compensation against the 
estate for the expenses incurred. Dodd v. Anderson (N. T. 1910) 
90 N. E. 1137. See Notes, p. 460. 

Husband and Wife — Independent Action for Separate Mainten- 
ance. — The plaintiff left her husband because of cruel and inhuman 
treatment. Shortly after she brought suit against him for main- 
tenance. Held, a separate maintenance may be decreed to a wife 
upon facts which would not authorize a divorce under the statute. 
Winburn v. Winburn (Ky. 1910) 124 S. W. 364. 

Originally there was no independent right to separate mainten- 
ance and no court had original jurisdiction to grant it. Head v. Head 
(1747) 3 Atk. 547; Ball v. Montgomery (1793) 2 Ves. Jr. 191, 195. 
It could be granted in the ecclesiastical court, however, when incidental 
to other proceedings, Ball v. Montgomery supra, and when properly 
incidental to other equitable relief it could be decreed by a court of 
chancery. Nicholls v. Danvers (1711) 2 Vern. 671; Oxenden v. 
Oxenden (1705) id 493. During the period of the Commonwealth, 
upon the abolition of the ecclesiastical court jurisdiction over alimony 
seems to have been exercised by commissioners in equity under express 
provision of statute. Whorewood v. Whorewood (1672) 1 Oh. Gas. 250. 
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In the United States by the weight of authority equity cannot enter- 
tain an independent suit for alimony. 1 Bishop, Marriage, Divorce 
and Separation § 1400; see Hinds v. Hinds (1885) 80 Ala. 225; yet in 
several states this jurisdiction is regarded as inherent in equity, Purcell 
v. Purcell (Va. 1810) 4 Hen. & Munf. 507; Butler v. Butler (Ky. 1823) 
4 Litt. 202, and is, in a few, expressly conferred by statute. Gory v. 
Cory (N._ J.185Y) 3 Stock. 400; Johnson v. Johnson (1888) 125 111. 
510. This jurisdiction is based on the unquestionable duty of the 
husband to support the wife and the inadequacy of legal remedies other 
than a divorce from bed and board. Hinds v. Hinds supra. While 
historically the assumption of this jurisdiction seems incorrect, yet 
since it gives a practical remedy to enforce a right which is otherwise 
of little value, its adoption seems justifiable. The principal case is, 
moreover, clearly supported by the precedents of its jurisdiction. But- 
ler v. Butler supra. 

Insurance — Employer's Liability Policy — Rights op Injured Em- 
ployee Against Insurer. — An employer's liability policy contained 
this provision: "No action shall lie against the company to recover 
for any loss under this policy, unless it shall be brought by the as- 
sured for loss actually sustained and paid in money by him, in satis- 
faction of a judgment, after trial of the issue." The injured employee 
obtained the judgment against the assured, who went into bankruptcy, 
with no assets. Held, the employee could not recover against the in- 
surance company. Garrett v. Ins. Go. (Oh. 1909) 20 S. & C. P. 
Ct. 181. 

Such a policy as that in the principal case is generally deemed 
a contract for indemnity against loss, and not against liability, even 
where by its terms the insurer is bound to defend the action or pay 
the claim, on the ground that to defend means to defend to judg- 
ment only. Garter v. Ins. Go. (1907) 76 Kan. 275; Allen v. Aetna 
L. Ins. Go. (1906) 145 Fed. 881; see, contra, Sanders v. Ins. Go. (1904) 
72 N. H. 485. Hence the liability of the company to the insured arises 
only upon actual payment of the judgment. If the assured becomes 
bankrupt, the transfer of his assets to the trustee will, upon proving 
the claim, be considered payment of the judgment to the extent of 
the share of the bankrupt's property to which the claimant is entitled, 
so as to allow recovery in an action by the trustee against the in- 
surance company. Travelers Ins. Go. v. Moses (1901) 63 1ST. J. Eq. 
260. But where, as in the principal case, the bankrupt has no assets, 
Gushman v. Fuel Go. (1904) 122 la. 656; Beyer v. Internl. Alum 
Go. (1906) 115 App. Div. 853, or where, owing to the defense main- 
tained in good faith by the insurance company in the action against 
the assured, the bankrupt's estate is distributed before the judgment, 
Stenbom v. Brown-Corliss Engine^ Go. (1909) 137 Wis. 564, the in- 
jured employee would seem to be without effective remedy ; for the con- 
tract of insurance clearly cannot give the employee a right of action 
where the insured has none. 

Liens — Materialman's Lien — What Constitutes a "Eurnishing." — A 
carload of brick ordered by a contractor during the existence of his 
contract with the building owner, was delivered as per agreement 
at the railroad station, but at a time after the cancellation of the 
contract between the contractor and owner. Held, in view of the time 
of the delivery this was not a "furnishing," though otherwise suffi- 
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cient to constitute such under the statute. A. E. Shorthill Co. v. 
Aetna Indemnity Co. (la. 1910) 124 N. W. 613. 

As a result of a too strict adherence to the theory that a mechanic's 
lien is founded upon the increased value of the premises, some courts 
have held that a lien attaches only for materials actually incorporated 
into the building. Silvester v. Coe Quartz Mine Co. (1889) 80 Oal. 
510; Chaplin v. Persse etc. Paper Works (1862) 30 Conn. 461, 79 
Am. Dec. 263. The more liberal view, however, is that actual incor- 
poration of the materials into the building is not necessary, Daniels 
& Co. v. Weaver (Tenn. 1880) 5 Lea 392, delivery at or near the 
premises being sufBcient. Wallace v. Melchoir (Pa. 1811) 2 Browne 
104. Thus diversion of the material to other uses, after delivery and 
without collusion of the seller, does not deprive the materialman of 
his lien. Ohi. Ar. Well Co. v. Corey (1871) 60 HI. 73; Small v. Foley 
(1896) 8 Col. App. 435; Esslinger v. Huebner (1868) 22 Wis. 602. 
Delivery at a distance from the premises, however, seems to have 
been held to constitute a "furnishing" only in cases where the ma- 
terial was delivered to the contractor in the usual course of trade, 
in order that he might prepare it at his shop or mill, for use in the 
building. Hinchman v. Graham (Pa. 1815) 2 S. & E. 170; White 
v. Miller (1851) 18 Pa. St. 52; Howes v. Reliance Wire Works 
(1891) 46 Minn. 44. Consequently the dictum in the principal case, 
that delivery at a railroad station as per contract would constitute 
a "furnishing," is a wider interpretation of such lien statutes than 
the authorities have hitherto sanctioned. The holding of the prin- 
cipal case that there must be an active subsisting contract between 
the builder and the owner before the latter can be made responsible 
for materials furnished to the former is sound. Creenway v. Turner 
(1853) 4 ltd. 296. 

Limitation of Actions — Necessity op Demand. — The plaintiff sued 
the executors of her brother for sums of money which she had entrusted 
to him with the understanding that they were to be repaid with interest 
on demand. Demand was made twenty-three years after the last 
deposit. Held, the Statute of Limitations was no bar to recovery. 
In re Fallon's Estate (Minn. 1910) 124 N. W. 994. 

The rule that the Statute of Limitations does not run until the 
cause of action accrues is in effect encroached upon to the extent that 
in general a plaintiff may not exceed a reasonable time in doing an 
act necessary to establish a cause of action. 9 Columbia Law Review 
362. So that although strictly, where a demand is a condition pre- 
cedent to an action on a debt, the statute will not run until demand 
is made, Holmes v. Kerrison (1810) 2 Taunt. 323; Bhind v. Hyndman 
(1880) 54 Md. 527, recovery is generally denied whenever unreasonable 
delay in that respect is shown, Thrall v. Mead's Estate (1868) 40 Vt. 
540, the courts dispensing with the necessity of demand by means of a 
presumption of law, Massie v. Byrd (1888) 87 Ala. 672, adverting to 
the analogous equitable doctrine of laches. Codman v. Rogers (Mass. 
1830) 10 Pick. 112. In the effort to define the requisite diligence in mak- 
ing demand some courts allow the statutory period, Thrall v. Mead's Es- 
tate supra, others as in the case of a note payable on demand, consider 
the statute as running from the time at which the plaintiff is entitled to - 
make demand, Palmer v. Palmer (1877) 36 Mich. 487, by false analogy 
it would seem, because in the former case the action accrues without 
previous demand. Norton v. Ellam (1837) 2 Mees. & W. 461. The 
latter rule, however, has in some states been made statutory. Reed v. 
Supervisors, etc. (1891) 128 N. Y. 364. Where, however, delay in 
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making demand is expressly contemplated, James v. James (1880) 72 
Mo. 640, or such intention may be inferred from the circumstances, 
Girard Bank v. Bank etc. (1861) 39 Pa. St. 92; Campbell v. Whoriskey 
(1898) 170 Mass. 63, no arbitrary rule can be laid down, the burden of 
proving unreasonable delay falling on the person setting up the 
statute. Stanton v. Estate of Stanton (1865) 37 Yt. 411. Since under 
the state of facts of the principal case, demand is put off indefinitely, 
the decision of the court seems correct. Campbell v. Whoriskey supra; 
Bucker v. Maddox (1902) 114 6a. 899. 

Mortgages — Estoppel — Validity of Tax Deed as Against Mortgagee. 
— The defendant's father mortgaged to the plaintiff land that had 
previously been sold for taxes. After execution of the mortgage, the 
defendant purchased the tax certificate and obtained a tax deed. The 
father subsequently died, the defendant becoming his sole heir. Meld, 
the plaintiff's mortgage lien was extinguished by the tax deed. Wilson 
v. Godfrey (la. 1910) 124 IT. W. 875. 

The rule that where a deed contains covenants of warranty, a title 
subsequently acquired by the grantor enures by estoppel to the benefit 
of the grantee, see Bigelow, Estoppel (3rd ed.) 322, applies to mort- 
gages as well as to other conveyances, White v. Patten (1837) 24 Pick. 
324, even in jurisdictions where the mortgage merely creates a lien 
upon the interest of the mortgagor in the land. Tefft v. Munson 
(1874) 57 N. Y. 97. The estoppel binds the title in the hands not only 
of the mortgagor but also of his creditors, Kimball v. Blaisdell (1831) 
5 N. H. 533, heirs, see White v. Patten supra, assigns of the equity 
of redemption, Taylor v. Whitmore (1876) 35 Mich. 97, and pur- 
chasers, White v. Patten supra, at least those with notice. See Bigelow, 
Estoppel (3rd ed.) 332. But it cannot be invoked to defeat the title 
of one who, like the defendant in the principal case, holds through an 
independent source. Gorton v. Boach (1881) 46 Mich. 294; Buss v. 
Alpaugh (1875) 118 Mass. 369. Again, although in the absence of 
covenants of warranty, the mortgagor and his privies are not estopped 
from setting up as against the mortgagee a paramount title later 
acquired, Smith v. Be Bussy (1878) 29 N. J. E. 470; Ourren v. Driver 
(1870) 33 Tnd. 408, it is a well recognized limitation upon this rule 
that the mortgagee's title will not be defeated by the purchase of an 
outstanding tax deed by the mortgagor or his privies, Balston v. 
Hughes (1851) 13 HI. 469; Leppo v. Gilbert (1881) 26 Kan. 138, or 
third parties in collusion with him. Drew v. Morrill (1883) 62 N. H. 
565; McAlpine v. Zitzer (1887) 119 111. 273. But the plaintiff in the 
principal case produced no evidence of such collusion. Hence, there 
being neither fraud nor the privity necessary to raise an estoppel, the 
defendant's title was properly held to be free from the mortgage lien. 

Mortgages — Future Advances — Admissibility op Parol Evidence as 
Affecting Bights of Creditors. — A mortgage was given to secure 
payment of a note for $600. The consideration for the note was an 
oral agreement to advance money as it might be needed to harvest a 
crop. Held, in an action to set aside the mortgage as a fraud on cred- 
itors, parol evidence was admissible to show that the mortgage 
was to secure prospective advances up to the amount specified. Morton 
v. Jones (Ky. 1910) 125 S. W. 247. 

That a mortgage purporting to secure future advances is valid, if 
the mortgage debt be described with such certainty that an inquir- 
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ing creditor may, by investigation, ascertain the precise incumbrance, 
has long been settled. Robinson v. Williams (1860) 22 N. Y. 380. 
But if the stated purpose of a mortgage be to secure a present loan, 
a parol agreement contemporaneous with the mortgage that it should 
be considered security, not only for the loan, but also for future ad- 
vances in excess of the amount named in the mortgage, is not enforce- 
able against the subsequent lienor. Stoddard v. Hart (1861) 23 N. T. 
556. Where, however, the effect of the parol evidence is not to enlarge 
the written agreement, but, as in the principal case, is only to show 
what was, in fact, the intent and purpose of the mortgage, such evi- 
dence is admissible. Bell v. Fleming's Executor (N. J. 1858) I Beasl. 
13, 18. The mortgage is therefore a valid security up to the amount 
actually advanced. Collins v. Carlile (1851) 13 111. 254. And al- 
though a subsequent incumbrance takes priority over all advances 
made after actual notice of the existence of the incumbrance, Boswell 
v. Goodwin (1862) 31 Conn. 74, this priority does not obtain where 
the mortgagee was bound by contract to make advancements up to 
the amount secured by the mortgage. Crane v. Deming (1829) 7 Conn. 
387. In applying these rules, the principal case is in accord with the 
settled law. 

Officers — Retirement of Officers of the Militia — Constitutional 
Provisions. — The plaintiff, a duly elected and commissioned brigadier 
general of the militia, having reached the age of sixty-four years 
was placed on the retired list according to a subsequent legislative 
act, providing that "when any commanding officer shall reach the age 
of sixty-four years he shall be retired from active service." Held, 
the act was unconstitutional as being in contravention of the con- 
stitutional provision that "no commissioned officer shall be removed 
from office but by the sentence of a court-martial." Campbell v. 
Qilkyson (N. J. 1910) 75 Atl. 160. 

A military office is unquestionably a public office. Oliver v. Jersey 
City (1899) 63 N. J. L. 96, 102. It has been held that if an officer 
retains his commission, relieving him of his command does not con- 
stitute a removal from office, State v. Jelhs (1903) 138 Ala. 115, on 
the ground that an officer's commission and not the service he renders 
constitutes the office. People v. Hill (1891) 126 N. T. 497. Similarly, 
a retired officer of the regular army has been considered as holding 
an office of profit or trust under the United States. Texas v. De Oress 
(1880) 53 Tex. 387. The contrary result has been reached, however, 
under similar circumstances, People v. Duane (1890) 121 N. T. 367, 
on the theory that the word "office" embraces the ideas of tenure, dura- 
tion, emolument and duties, U. S. v. Hartwell (U. S. 1867) 6 Wall. 385, 
and implies a trust to perform public duties during a specified term. 
Matter of Hathaway (1877) 71 N. Y. 238. The latter view seems 
preferable, as the test there adopted namely, of actual duties, rights 
and powers, and not of bare title, is more consonant with the better 
reasoned cases. Since, therefore, the term of office in the principal 
case was for life subject only to termination by court-martial, it fol- 
lows that when an officer is permanently deprived of his command 
he is deprived of his office. The principal ease in adopting this view 
seems to have reached a sound conclusion. 

Partnership — Divestment of Firm Title. — One partner transferred 
to the other of two partners all his interest in the partnership. Both 
the firm and the individual partners were insolvent. Held, such a 
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transfer was void as to firm creditors, since the firm was insolvent, 
though made without any actual fraudulent intent. In re Terens (E. 
D. Wis. 1910) 175 Fed. 495. See Notes, p. 467. 

Partnership — Right of Delinquent Partner to an Accounting. — 
Under a partnership agreement, the plaintiff entered with the de- 
fendants into the execution of a government contract, but because 
of his inability to pay bis share of the capital his relationship with 
the firm was, after notice from the defendants, treated as ended. 
Upon the completion of the government work by the defendants, 
the plaintiff asked for an accounting of profits. Held, the plaintiff's 
failure to perform his obligations deprived him of the right to an 
accounting. Westwood v. Oole (1910) 120 N. T. Supp. 884. 

On the principle that one seeking equity must do equity, it has been 
said that a partner who has not repaid money borrowed from his firm 
cannot demand an accounting. 16 Vin. Abr. (2nd ed.) 247. Nevertheless, 
an accounting has been granted to a partner who had failed in part, 
McMullen v. Hoffman (1896) 75 Fed. 547; Palmer v. Tyler (1870) 
15 Minn. 106, or in whole to contribute his share of the capital, 
Murray v. Johnson (Tenn. 1858) 1 Head 353, apparently on the 
ground that the complainant is not seeking specific performance of the 
partnership contract but the fulfillment of an obligation imposed by 
law resulting from the partnership relation. Boyd v. Mynatt (1842) 
4 Ala. 79. Hence, since despite the non-payment that relation has 
in fact existed, he is entitled to this relief, Eartman v. Woehr (1867) 
18 N. J. E. 383, and the sum he may have failed to pay is a proper 
item in the accounting. West v. Skip (1749) 1 Ves. Sr. 239. While 
the principal case, therefore, is apparently not in accord with the 
weight of authority in altogether denying an accounting, it seems 
to have reached an equitable result in so far as it refused an ac- 
counting of profits made after the termination of the partnership, 
for the rule that a partner who wrongfully ousts another is liable 
to account for subsequent profits, Karrich v. Hannaman (1897) 168 
U. S. 328, is not, it is submitted, applicable to a case where a partner 
is justified in terminating the relation, which according to the better 
view he may do. Kerrich v. Hannaman supra. 

Personal Names — Right to Change. — In an action on a lif e insurance 
policy the defendant pleaded a breach of warranty in that the plain- 
tiffs intestate had applied for insurance under the name of Maurice 
W. Mansfield when his true name was Myron W. Maynard. For sev- 
eral years prior to the application for insurance the intestate had 
held himself out and was generally known by the name under which 
he was insured. Held, at common law a person may, in good faith 
and for an honest purpose, change his name. Smith v. U. S. Casualty 
Co. (N. T. 1910) 90 N. E. 947. 

While originally a surname may have imported relationship or 
physical characteristics, In re Snook (N. Y. 1859) 2 Hilt. 566, yet 
its primary function was to afford a means of distinguishing one 
individual from another. Friedman v. Goowm (Oal. 1856) 1 McAll. 
142. By reason of the importance of the rite of baptism, the Christian 
or first name was formerly of greater importance than the surname; 
for a man might have several surnames, Coke 1 Inst. 3; Button v. 
Wrightman (1594) Poph. 56, while added Christian, or middle names 
are, in law, disregarded. Franklin v. Tallmadge (N. T. 1809) 5 
Johns. R. 84. Thus upon marriage the wife's legal name consists 
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of her own first name coupled with the husband's surname. Uihlein 
v. Gladieux (1906) 74 Oh. St. 232, 247. Since changed conditions 
have laid more importance upon the surname, Laflin & Rand Co. v. 
Steytler (1892) 146 Pa. St. 434, the Christian name may be as freely 
changed as the surname. King v. Inhabitants of Billingshurst (1815) 
3 M. & S. 250. This seems to have always been true in the United 
States where baptism is not obligatory. Charleston v. King (S. C. 
1828) 4 McOord L. 485. Aside from trade names, the law does not 
recognize an absolute right to a particular name nor will it prevent 
the assumption of that name by another, DuBoulay v. DuBoulay 
(1869) L. E. 2 P. 0. 430, 441, for there is nothing in the law pro- 
hibiting a man from taking another name if he chooses. In re Snook 
supra. Nor are any formal steps necessary to accomplish the change, 
Davies v. Loundres (1835) 1 Bing. N. 0. 597, 618; Doe v. Yates 
(1822) 5 Barn. & Aid. 544, as the statutes are merely in affirmance 
of the common law. Laflin & Band v. Steytler supra, 442. The 
legislative act does not impose the new name but merely gives per- 
mission to use it. Leigh v. Leigh (1808) 15 Ves. Jr. 92, 100. Whether 
the malicious assumption of another's name would constitute a legal 
wrong, even though resulting in injury, is questionable. The principal 
case is clearly correct. 

Pleading and Practice — Certiorari — Questions op Fact. — An inferior 
court, authorized to grant liquor licenses, found as a matter of fact 
that the relator was not a fit and proper corporation to be licensed. 
Held, upon certiorari, three judges dissenting, tLe evidence did not 
warrant such a conclusion, and the license should issue. In re Indian 
Brewing Oo.'s License (Pa. 1909) 75 Atl. 29. 

The primary function of a writ of certiorari is to restrict the action 
of inferior judicial or quasi-judicial bodies to those matters over which 
they have been given jurisdiction. Birdsall v. Phillips (N. Y. 1837) 
17 Wend. 464; Norn. Certificate of Bobb (1898) 188 Pa. St. 212. 
Accordingly, on a return to a common law certiorari after judgment, 
no other questions can be raised than those relating to the jurisdiction 
of the inferior tribunal and to the regularity of its proceedings. People 
ex rel. Am. Exp. Co. v. State B. of A. & E. (1892) 3 S. D. 338. While 
in some jurisdictions all errors of law apparent on the face of the 
record may be corrected if matters of substanee, Jeffrey v. Owen (1879) 
41 N. J. L. 260; McAllilley v. Horton (1883) 75 Ala. 491, the courts 
apparently regarding them as irregularities of procedure, Town of 
Camden v. Block (1880) 65 Ala. 236, in others certiorari is strictly 
limited to reviewing the jurisdiction. Doolittle v. Galena etc. R. R. Co. 
(1853) 14 HI. 384. On the other hand, since upon certiorari the trial 
is not de novo, but on the record, Town of Camden v. Block supra, the 
court in such a proceeding cannot review questions of fact with the 
exception of those going to the jurisdiction, People v. Van Alstyne 
(N. Y. 1860) 32 Barb. 131, or pass upon the weight of evidence or the 
credibility of witnesses; Carver v. Chapell (1888) 70 Mich. 49; Ex 
parte Blewitt (1866) 14 L. T. E. [>. s.] 598; nor will the consent of 
both parties give the court jurisdiction to retry the case on its merits, 
Jeffry v. Owen supra. The common law nature of certiorari has not 
been changed in Pennsylvania. Rand v. King (1890) 134 Pa. St. 641. 
Therefore, since in the principal case the lower court had jurisdiction 
and its proceedings were regular, the conclusion reached by the majority 
is clearly wrong. 
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Torts — Joist Tort Feasors — Liability of Encoorager. — The defen- 
dants went hunting upon the premises of the plaintiff and one of 
them, at the suggestion of the rest, made a fire in- a deserted farm 
house, which accidently resulted in its destruction. Held, it was cor- 
rect to charge the jury that all persons "advising, directing, or sug- 
gesting" the act, would be jointly liable for the consequences. Wetzel 
v. Satterwhite (Tex. 1910) 125 S. W. 93. 

Parties are usually said to be joint tort feasors, when they act 
with community of purpose, though sometimes, intentional co-opera- 
tion is dispensed with where separate wrongful acts of different per- 
sons together give rise to a single injurious result. 4 Columbia Law 
Review 367. A person may be jointly liable with another, however, 
without participation in the latter's act; for all who encourage, in- 
stigate, countenance, or advise the commission of a tort, Little v. 
Tingle (1866) 26 Ind. 168; Berry v. Fletcher (1870) I Dill. 67, as- 
sume its consequences to as full an extent as the party who actually 
inflicts the injury. Frantz v. Lenhart (1867) 56 Penn. St. 365. 
While this result may be supported, in some cases, on the ground of 
agency, the rule is obviously based on other considerations. It is 
perhaps explained by the analogy of the criminal liability of one 
who aids or abets the commission of a crime. SiJces v. Johnson (1820) 
16 Mass. 389; Oommw. v. Hurley (1868) 99 Mass. 433. Thus, where 
several are engaged in a common tortious enterprise, they are all 
jointly liable for an uncontemplated injury inflicted by one in further- 
ance thereof. Eirkwood v. Miller (Tenn. 1858) 5 Sneed 455. Since 
the intervention of a human agency does not break the chain of 
proximate cause when the result should have been foreseen, Lane v. 
The Atl. Works (1872) 111 Mass. 136; Philpot v. Taylor (1874) 75 
111. 309; see Scott v. Shepherd (1771) 2 W. Blackstone 892; Bigelow, 
Torts (7th ed.) §§ 798-800, the inciter is properly held liable for the 
probable results of bis encouragement. Shepherd v. McQuilhin (1867) 
2 W. Va. 90; Bell v. Miller (1836) 5 Ohio Rep. 151. The doctrine of 
the principal case is therefore both well established and sound in 
principle. 

Torts — Licensee's Right of Action on a Mandatory Statute. — The 
owner of a building maintained an unguarded elevator shaft contrary 
to the New York City Building Code § 95. A licensee was injured 
by falling into the shaft. Held, two judges dissenting, the act en- 
joined a duty for the benefit of any person lawfully upon the prem- 
ises and the violation of the duty was evidence of actionable negligence 
sufficient to sustain a judgment for the plaintiff. Racine v. Morris 
(1910) 121 N. Y. Supp. 146. 

The general rule is that where a statute confers a right and pres- 
cribes a remedy such remedy is exclusive. Eckes v. Stetler (N. Y. 
1904) 98 App. Div. 76; City of Rochester v. Campbell (1890) 123 N. 
Y. 405. This is subject to the exception that where a statute com- 
mands a thing for the benefit of a person and only prescribes a penalty 
nevertheless the law will give him a civil action for damages. Pauley 
v. Steam Gauge etc. Co. (1892) 131 N. Y. 90; Willy v. Mulledy (1879) 
78 N. Y. 310; Gibson v. Leonard (1892) 143 HI. 182. A statute such 
as that in the principal case has been construed to be for the benefit 
of licensees as well as others, Parker v. Barnard (1883) 135 Mass. 
116, and on this interpretation the result reached in the principal case 
is sound. Since the statute is construed as imposing a new duty, 
an omission to perform such duty is actionable upon proof of the 
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statute, its violation and the damages resulting from such violation. 
Parker v. Barnard supra; Willy v. Mulledy supra. But the statement 
of the majority in the principal case that the violation of the stat- 
tute is prima facie evidence of negligence is misleading, since the 
nonperformance of the statutory duty cannot be said to be evidence 
of negligence in its performance. To serve an evidentiary purpose 
a duty must exist outside of the statute, the performance of which the 
statute is intended to regulate. Marino v. Lehmaier (1903) 173 N. 
Y. 530 (see opinion by Parker, C. J.); McBichard v. Flint (1889) 

114 N. T. 222; G. & E. I. B. B. Go. v. Goyette (1890) 133 HI. 21. 
The dissenting opinion in the principal case is sound in this view of 
the case and therefore correct in its conclusion that the plaintiff, 
being a licensee, cannot recover, since there is no duty toward the 
licensee to safeguard a building. Sterger v. Van Sichlen- (1892) 132 
3SL Y. 499. But the dissent assumes that the statute is merely de- 
claratory of existing law and fails to consider the question whether 
it intended to create a new duty. 

Torts — Conflicting Property Bights — Injuries by Blasting. — The 
plaintiff's property was injured by vibrations of his land caused by 
blasting on adjoining premises. No materials were cast across his 
boundaries nor was there negligence on the part of the defendant. 
Held, the plaintiff could recover. Hichey v. McCabe and Bihler (R. I. 
1910) 75 Atl. 404. See Notes, p. 465. 

Trusts — New York Trusts — Powers as Affected by Merger of 
Beneficial Interests. — The testator devised land to his son and 
another and their survivor, in trust to pay the income to the son until 
the testator's eldest grandchild attained majority, then to pay the 
income to the grandchildren until the eldest reached twenty-five, with 
remainders over, giving the trustees discretionary power to sell, the 
proceeds to be subject to the trust. Held, the son as surviving trustee 
was competent to exercise the power. Weeks v. Franhel (N. Y. 1910) 
90 N. E. 969. 

The office of trustee and beneficiary may not be united, as the 
two interests are incompatible, and where the trustee is made the bene- 
ficiary of the same interest both in respect to quality and quantity, 
the inevitable result is a merger by which the trustee takes a legal 
estate commensurate with the equitable. Woodward v. James (1889) 

115 N. Y. 346. Such a merger apparently operates where one of the 
trustees is the sole beneficiary, but this in no way invalidates the 
trust, the courts having gone so far as to allow the beneficially in- 
terested trustee commissions on the whole estate. Bobertson v. He 
Brulatour (1907) 188 N. Y. 301. Again, where the sole trustee is 
one of the beneficiaries, the competency of the trustee is unquestioned, 
Bankine v. Metzger (N. Y. 1902) 69 App. Div. 264, although the 
merger of interests may disqualify him from exercising a discretion- 
ary power of sale, conferred solely for trust purposes. Bogers v. Bogers 
(188S) 111 N. Y. 228; Haendle v. Stewart (N. Y. 1903) 84 App. 
Div. 274. This disability, however, or even the extinction of the 
trust by the complete merger of the beneficial interest, Bose v. Hatch 
(1891) 125 N. Y. 427, does not operate to divest the trustee of a 
general power in trust to sell, where the proceeds become a substi- 
tuted res subject to the same gift over as was the original trust 
estate. Doscher v. Wyclcoff (N. Y. 1909) 132 App. Div. 139. It would 
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seem that these eases are better distinguished under the test that 
those powers fail which are incidental to the trust, rather than that 
powers for purposes outside the trust survive. See Doscher v. Wyckoff 
supra. The principal case is sound in observing that the existence 
of such an unrestricted power is in no way inconsistent with the 
presence of a beneficial interest in the trustee. 

Vendor and Purchaser — Loss op Title by Grantor's Act — Form op 
Recovery. — The plaintiff sued for damages suffered by reason of loss of 
land resulting from defendant's sale to an innocent party without 
notice of defendant's previous sale to plaintiff's grantor, the second 
grantee's deed having been first recorded. Held, the plaintiff had a 
good cause of action sounding in tort. Hilligas v. Kirns (Neb. 1910) 
124 N. W. 925. 

Although a convenant of warranty is usually understood to pro- 
tect only against titles existing at the time it was made, Marston v. 
Hobbs (1807) 2 Mass. 433, the courts of a few jurisdictions have ex- 
tended its scope to include a subsequent claim emanating from the 
covenantor, Curtis v. Deering (1835) 12 Me. 499; Hamilton v. Doolittle 
(1865) 37 HI. 473. As this covenant is frequently regarded in the 
United States as synonymous with the covenant for quiet enjoyment, 
Real v. Hollister (1886) 20 Neb. 112; Eawle, Covenants for Title 
(3 ed.) 222, the latter has also been said to be broken only by an 
eviction under a paramount title. Knupp v. Town of Marlboro (1861) 
34 Vt. 235. This covenant has, however, been considered a protection 
against the wrongful acts of the covenantor, Sedgwick v. Hollen- 

lack (N. T. 1811) 7 Johns. 376; Gorus v. (1597) Oro. Eliz. 544, 

and the Maine doctrine concerning covenants of warranty has been 
regarded as an application of this rule. Eawle, Covenants for Title 
(3 ed.) 167. While this doctrine has been repudiated in Ohio, Wade 
v. Oomstock (1860) 11 Oh. St. 71, it would seem to be a reasonable 
extension of the covenant, whose protection was restricted to the case 
of existing claims at a time, prior to the recording acts, when the 
grantee's title could not be affected by a subsequent grant of the 
covenantor. Even where the Maine view is disfavored, however, it is 
recognized that the grantor's act should give a cause of action on 
the case for fraud. Wade v. Gomstock supra. Such a recovery was 
early allowed in the United States, Curtis v. Nightingale (Mass. 1767) 
Quincy 257, and a similar doctrine seems to obtain to-day. Burdick 
v. Seymour (1874) 39 la. 452; Gorbin v. Sullivan (1874) 47 Ind. 
356. Since the grantor's act is distinctly fraudulent, Cooley, Torts 
(3 ed.) 904, and he is chargeable with its natural and probable con- 
sequences even though these include the intervening act of a third 
party, 10 Columbia Law Review 487; Philpot v. Taylor (1874) 75 111. 
309, this result seems proper. 

Waters and Watercourses — Diversion op Stream — Acquiescence a 
Bar to Injunction. — The plaintiff, as water commissioner, engaged in 
the construction of municipal waterworks which diverted a stream 
from the land of a lower riparian owner. Several years later the plain- 
tiff, with knowledge of the diversion, purchased this land and sued the 
city for an injunction and damages. Held, the plaintiff had consented 
to the diversion and therefore was not entitled to relief. Fischer v. 
Trustees of Village of Clifton Springs (1909) 121 N. T. Supp. 163. 

By the common law the rights of a riparian owner are inseparably 
annexed to the soil and pass with it, not as easements, but as part 
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and parcel of the land. See Lyon v. Fishmonger's Company (1876) 
L. R. 1 App. Cas. 662, 672; Wadworth v. Tillotson (1843) 15 Conn. 
366, 373. The alienation, therefore, of the right to the flow of a stream 
is in effect the creation of an interest in the land, which can be accom- 
plished only by deed or prescription, Gould, Waters §§ 300, 321, 322, 
and although in a proper case the plaintiff may be estopped from the 
assertion of property rights of this nature, no estoppel can arise from 
mere acquiescence in their invasion, N. Y. Rubber Oo. v. Bothery 
(1887) 107 K". Y. 310, or from conduct prior to the acquisition of 
the land; Ohapman v. Gates (1873) 54 N. Y. 132; Bushnell v. Scott 
(1867) 21 Wis. 451; for the implied permission of one whose legal 
rights are not invaded cannot be the basis of an estoppel. Corning 
v. Troy I. & N. Factory (1869) 40 N. Y. 191. Conceding, therefore, that 
the plaintiff's conduct evinced his consent to the diversion of the 
stream, it is clear that his legal rights, at least, could not be prejudiced 
thereby. It is submitted, further, that his right to relief in equity 
is equally clear; for although in some jurisdictions courts of equity 
have refused to protect legal rights where acquiescence in their in- 
vasion has been shown, Blanchard v. Doering (1828) 23 Wis. 200; 
Sprague v. Steere (1849) 1 R. I. 247, the sound doctrine obtains in 
New York at least that equitable relief will be denied only if a per- 
fect estoppel is established. Acherman v. True (1903) 175 N. Y. 353. 
The decision in the principal ease therefore seems incorrect. 



